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Accommodation of Religion in the Workplace

by John Bowens

s a nation, the U.S. has always prided itself

on its pluralistic society, where people of all

backgrounds may succeed by dint of hard

work irrespective of their ethnic origin.

With that diversity comes a variely of issues,

some large and some small. Two recent deci-
sions have shown the spotlight on the issue of the accommo-
dation of religion in the workplace.

In Burwell v. Hobby Lobby Stores, Inc.,' the Supreme Court
resolved a conflict between the Third and 10th circuits® regard-
ing whether closely held corporate employers are required to
comply with the contraception requirements of the Patient
Protection and Affordable Care Act of 2010° when they con-
flict with the employer’s sincere religious beliefs. A divided
Third Circuit panel found that the Religious Freedom Restora-
tion Act of 1993 (RFRA)* did not offer protection to a closely
held corporation, irrespective of the religious beliefs of the
ownership. A less than unanimous en banc decision of the 10th
Circuit reached a contrary conclusion. In a 5-4 decision, the
Supreme Court held that a federal regulation’s restriction on
the activities of a for-profit closely held corporation must com-
ply with RFRA.

After failing to reach a pre-litigation settlement, the Equal
Employment Opportunity Commission (EEOC) brought suit
against Abercrombie & Fitch Stores, Inc. (A&B), challenging
the firing of an employee for wearing a hijab as required by
her Muslim religion. The employee was initially permitted to
wear a hijab in A&B's approved colors. Subsequently, she was
told that the hijab violated A&B’s “Look Policy,” and she
would be fired if she did not refrain from wearing it.

The EEOC argued that Title VII of the Civil Rights Act of
1964 required employers to accommodate employees’ sincere
religious beliefs and practices unless doing so would create an
undue hardship for the employer. The district court rejected
A&B’s argument that the employee’s departure from the look
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policy placed an undue hardship on its business. A&B has
faced similar cases, including one in Oklahoma where a ruling
against A&B was reversed on appeal based upon the 10th Cir-
cuit’s view that Title VII requires a potential employee to dis-
close her religious beliefs.* The Supreme Court has granted
certiorari on that case.® The Hobby Lobby decision demon-
strates the polar opposites that form on a national level when
the exercise of religious beliefs conflicts with social legisla-
tion. While the Supreme Court may adopt the technical rea-
soning of the 10th Circuit, it seems unlikely that A&B’s look
policy will be given much traction.

The EEOC describes various practices it views as religious
discrimination in the workplace. For example:

[rleligious discrimination involves treating a person (an appli-
cant or employee) unfavorably because of his or her religious
beliefs. The law protects not only people who belong to tradi-
tional, organized religions, such as Buddhism, Christianity, Hin-
duism, Islam, and Judaism, but also others who have sincerely
held religious, ethical or moral beliefs.

Religious discrimination can also involve treating someone
differently because that person is married to (or associated
with) an individual of a particular religion or because of his or
her connection with a religious organization or group.

The law forbids discrimination when it comes to any aspect
of employment, including hiring, firing, pay, job assignments,
promotions, layoff, training, fringe benefits, and any other

term or condition of employment.”

An obvious conflict arises, however, when the employee’s
religious beliefs conflict with a business priority of the
employer. Tension may also exist among employees of differ-
ing religious views, giving rise to claims of a hostile working
environment. In religious accommodation cases under New
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Jersey Law Against Discrimination®
(NJLAD), state courts will look to
jurisprudence under Title VII for guid-
ance.’

Hostife Work Environment

Absent direct evidence of a discrimi-
natory motive, to make a prima facie
case for a religiously hostile work envi-
ronmernt under Title VII a plaintiff must
demonstrate five elements:

1. the employee suffered intentional
discrimination because of religion;

2. the discrimination was pervasive
and regular;

3. the discrimination detrimentally
affected the plaintiff;

4. the discrimination would detrimen-
tally affect a reasonable person of
the same religion in that position;
and

5. the existence of respondeat superior
lability."

Under Title VII, the plaintiff must
establish that the workplace was perme-
ated with discriminatory intimidation,
ridicule and insult that was sufficiently
severe or pervasive to alter the condi-
tions of the victim's employment and
create an abusive working environ-
ment.!! The mechanics of this analysis
requires the court to determine if an
environment is sufficiently hostile or
abusive by looking at all the circum-
stances, including the frequency of the
discriminatory conduct; its severity;
whether it is physically threatening or
humiliating, or a mere offensive utter-
ance; and whether it unreasonably
interferes with an employee’s work per-
formance. The Supreme Court has stat-
ed repeatedly that Title VII is not a gen-
eral civility code and that ordinary
tribulations of the workplace, such as
the sporadic use of abusive language,
gender-related jokes, and occasional
teasing, do not give rise to liability
unxder Title VII."”
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Similarly, under the NJLAD a plaintiff
states a claim for a religiously hostile
work environment by showing that the
complained-of conduct (1) would not
have occurred but for the employee's
[religion]; and it was (2) severe or perva-
sive enough to make a (3) reasonable
[person of that particular religion]
believe that (4) the conditions of
employment were altered and the work-
ing environment was hostile or abusive.”

Under the NJLAD, when a hostile
work environment claim is based on
religious discrimination, the inquiry is
whether a reasonable person of the
plaintiff's religion or creed would con-
sider the alleged comments made by or
in the presence of the plaintiff's supervi-
sors to be sufficiently severe or pervasive
to alter the conditions of employment
and create an intimidating, hostile or
offensive working environment. A
plaintiff must alsc show the com-
plained-of conduct would not have
occurred but for his or her religion.”
The courts will evaluate the severity and
pervasiveness by considering the con-
duct itself rather than the effect of the
conduct on any particular plaintiff.”
The court quantifies the alleged conduct
by viewing it through the prism of
whether it would make a reasonable per-
son believe the conditions of employ-
ment are altered and that the working
environment is hostile.'

Job Discrimination

When an employee claims religion-
based job discrimination, the court’s
focus changes. If a Title VII plaintiff
shows that discrimination was a ‘moti-
vating’ or a ‘substantial’ factor in the
employer’s action, the burden of persua-
sion shifts to the employer to show that
it would have taken the same action
regardless of the impermissible consid-
eration.” Absent direct evidence sup-
porting such motivation, the courts will
rely upon the burden-shifting method-
ology of McDonnell Douglas Corp. v.

Green’® to analyze both Title VII and
NJLAD claims."

The Third Circuit holds® that under
McDonnell Douglas, a plaintiff bears the
burden of establishing a prima facic case
of discrimination.® If the plaintiff satis-
fies that burden, the burden shifts to the
employer at the second step "to articu-
late some legitimate, nondiscriminatory
reason” for the adverse employment
action.” If the employer satisfies that
burden, the court moves to the final
step of the McDonnell Douglas analysis,
where the plaintiff bears the burden of
showing “[the employer’s] stated rea-
son...was in fact pretext.”>

To show an employer’s stated reason
was a pretext for discrimination, a plain-
tiff generally must submit evidence that:
1) casts sufficient doubt upon the stated
reason so a fact finder could reasonably
conclude it was a fabrication; or 2}
allows the fact finder to infer discrimi-
nation was more likely than not a moti-
vating or determinative cause of the
adverse employment action.* To dis-
credit the employer’s proffered reason,
however, the plaintiff cannot simply
show the employer’s decision was
wrong or mistaken, since the factual dis-
pute at issue is whether discriminatory
animus motivated the employer, not
whether the employer is wise, shrewd,
prudent or competent, Rather, the non-
moving plaintiff must demonstrate
weaknesses, implausibilities, inconsis-
tencies, incoherencies or contradictions
in the employer’s proffered legitimate
reasons for its action that a reasonable
fact finder could rationally find “unwor-
thy of credence,” and hence infer “that
the employer did not act for [the assert-
ed] non-discriminatory reasons.”*

Conclusion

It seems clear the disputes in this
arena will increase with society’s contin-
ued diversification. The Supreme Court
decision in the Abercrombie & Fitch
case will likely set some parameters for
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religious accommodation in the work-
place, but it is unlikely to provide final-
ity to the issue. The conflict between
religious expression and workplace pri-
crities will undoubtedly spawn another
generation of litigation as the courts
grapple with the type of balances to be
struck. 82

John Bowens is a pariner with Schenck
Price Smith & King, LLP, and co-chair of
the firm’s appellate and labor and employ-
ment practice groups.
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